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I Case No. 880576-CA 
PETITION FOR REHEARING 
STATEMENT OF FACTS AND PROCEDURAL BACKGROUND 
Appellant was tried before a jury and found guilty of the 
crimes of sexual exploitation of a minor, a second degree felony, 
dealing in harmful material to a minor, a third degree felony, and 
two counts of distributing pornographic material, class A 
misdemeanors. Judgment and commitment was issued on those 
convictions on or about September 5, 1988, and the Appellant herein 
filed his Notice of Appeal with this Court on September 29, 1988. 
This Court, in State v. Moore, P. 2d (decided 
January 22, 1990) affirmed those convictions. 
In affirming the convictions, this Court found, which was 
critical to affirm the convictions, that: 
The trial judge appropriately held a pretrial 
evidentiary suppression hearing, viewed the video-
tapes prior to trial, and concluded that they were 
relevant to the case and not unfairly prejudicial 
to defendant. 
(p. 3 of Opinion). 
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The Court further held, in connection with that same issue, 
the following: 
Here, the trial judge considered the impact of 
Defendant's proffered Stipulation and weighed the 
danger of unfair prejudice against the probative 
value of the evidence. Although the videotapes 
show graphic pornography, and are in some sense 
prejudicial, we cannot conclude the trial judge's 
admission of that evidence was error. 
(p. 4 of Opinion). 
POINT I 
THIS COURT MISAPPREHENDED THE FACTS IN CONCLUDING 
THAT .THE TRIAL COURT CONDUCTED A PRETRIAL HEARING 
AND MADE THE NECESSARY RULE 403 ANALYSIS. 
Counsel herein was shocked and outraged that this Court, 
in affirming the convictions regarding the receipt of the 
pornographic tapes, found that the trial judge conducted a pretrial 
or even mid-trial hearing regarding the Rule 403 Objection. 
The entire dialogue between the Court and counsel regarding 
the receipt of those items of evidence is contained with the 
reporter's transcript of proceedings of June 7, 1988. This was the 
first day of trial and the matter was brought to the trial court's 
attention after the jury had been empaneled, but before Opening 
Statement. The Trial Court in no way, shape or form ever reviewed 
those videotapes before they were played to the jury. 
The Trial Court's only justification on the record for 
allowing the tapes to be played is contained at page 10 of that 
Transcript where the Court said: 
The Court's preliminary ruling is final, that 
admissions by either plaintiff or defendant cannot 
dictate what will or will not be admitted into 
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evidence by properly admissible evidence offered 
by either party. 
It is interesting to note that a Rule 403 Objection 
requires, by its very language, the Court to intercede in 
connection with the receipt of evidence which is clearly relevant. 
The State's only justification to allow the playing of the 
highly prejudicial videotapes is contained on page 9 of the 
Transcript where the State, through the prosecuting attorney, said: 
I just think it is important the jury has all the 
evidence in front of them, and in order to do that, 
I think it is necessary that the tapes be shown. 
That's our position. 
There is no discussion either by the State or by the Trial Court 
in connection with the Rule 403 analysis and prejudicial effect 
versus probative value balancing. 
This Court was apparently confused regarding the Trial 
Court's finding, because on pages 11 and 12 of the above-referred 
to Transcript, the Court made the necessary finding regarding the 
"Richard Turner" tape, or the audiotape which was also the subject 
of this appeal. There the Court found that the probative value 
outweighed the prejudicial effect, and that finding may be affirmed 
unless clearly erroneous. However, no such finding was made as to 
the receipt of the videotapes which were far more prejudicial, and 
as noted by this Court: 
Although the videotapes show graphic pornography 
and are in some sense prejudicial, we cannot 
conclude the trial judge admission of that evidence 
was error. 
(p. 4 of the Opinion). 
It is inconceivable that based upon that record, this Court 
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could conclude that the trial judge conducted the necessary 403 
balancing analysis. It is a plain and simple fact that the trial 
judge did not view the videotapes prior to the time that the jury 
viewed those same tapes. To conclude otherwise is to deny 
everything in the record. 
CONCLUSION 
Petitioner herein asks this Court to grant his Petition for 
Rehearing and evaluate the receipt of the videotape evidence in 
view of the correct state of the record being that the trial judge 
did not review that evidence prior to submitting it to the jury. 
CERTIFICATE OF COUNSEL 
Counsel for Petitioner, Kenneth R. Brown, hereby certifies 
that the Petition is presented in good faith and not for delay. 
DATED this day of February, 1990. 
BROWN & COX 
By: 
KENNETH R. BROWN 
Attorneys for Defendant-
Appellant 
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